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breathed your appeal for many months, some-
times even a year or more. Your brief, however, is 
only one of dozens that the appellate judges will 
read as they prepare for oral arguments during the 
term in which they will hear your case.

Appellate judges live in a perpetual state of be-
ing overwhelmed by 8½ x 11 inch pieces of pa-
per filled with 12 to 14 point Times New Roman 
or other font. They read and read, then write and 
write, then read and read again for a living.  

Knowing that appellate judges are inundated with 
paper, you have two options: (1) you can make 
their jobs easier, or (2) you can make their jobs 
harder. You make their jobs easier by writing briefs 
that are easier to read and understand. The easier 
your brief is to read, the more likely the judge will 
understand, absorb, and remember your argu-
ments and, most important, find them persuasive. 
Tips 3-11 are all suggestions for writing and orga-
nizing your briefs in a way that makes them easier 
for judges to read and understand.

I mentioned that law clerks are your secondary au-
dience. Everything I say in this book about making 
briefs easier for judges to read also applies to their 
law clerks, but there are a few additional tips spe-
cifically related to clerks.

First, because most clerks are recent law school 
graduates, usually with law review experience, 
they tend to be Blue BookTM experts. Make sure 
you use proper citations throughout your brief. If 
you are sloppy, the clerk will notice, will thnk less 
of your effort and may tell his or her judge. Rightly 
or wrongly, the judge may assume that if you don’t 
care about proper citations, you may not care 
about other things as well, like accurately describ-
ing the trial record and properly characterizing 
relevant case law and other sources. 

Second, while appellate judges read your briefs 
and key cases cited therein, the clerks read every-
thing. They read each case you cite to make sure 
you have accurately described the proposition for 
which you cited it. They read the trial transcript to 
make sure you properly quoted or summarized it. 
They look at exhibits you cite in your brief and/
or appendix. Some lawyers have a tendency to 

There are a number of excellent—and expensive—
scholarly books on appellate practice and pro-
cedure, as well as on brief writing and oral argu-
ment. There are very few handy—and reasonably 
priced—resources containing useful “tips of the 
appellate trade,” so to speak.  Dissatisfied with that 
situation, but seeing it as a wonderful opportunity 
to share what I have learned over the years as an ap-
pellate lawyer, I wrote a small book to fill that void.

Appealingly Brief: The Little Big of Big Appellate Tips 
(Or How to Write Persuasive Briefs and Excel at Oral 
Argument) contains 36 tips accumulated over 25 
years of experience as an appellate advocate. It is 
designed for the bookcase (or iPad or iPhone) in ev-
ery lawyer’s office, within arm’s reach, rather than 
tucked away on a shelf in the firm’s library.

I use the word “accumulated” above because as 
much as I would like to take exclusive credit for 
these tips, the truth is that they represent the col-
lective wisdom of great lawyers and judges with 
whom I have worked and before whom I have ap-
peared over the years, starting with Ellen Ash Pe-
ters, the former chief justice of the Connecticut Su-
preme Court, and then the late Honorable Mark R. 
Kravitz, who headed Wiggin & Dana’s noted appel-
late practice before his appointment to the federal 
district court.

The 36 tips are divided into three sections: (1) pre-
appeal tips; (2) tips on brief writing, including spe-
cific tips for appellants, appellees, and reply briefs; 
and (3) oral argument tips.  Each tip has its own 
“catchy” title, which I hope will make it more mem-
orable and the book as a whole more enjoyable to 
read.  Here is a selection of the tips.

Tip No. 3: “Know Your Audience.”
The ancient Greek maxim states “know thyself.” For 
writers of all persuasions, however, the appropriate 
maxim is “know thy audience.” Successful writers 
know their audience and tailor what they write to 
appeal (no pun intended) to their audience. To be 
effective, appellate lawyers need to know and un-
derstand their primary and secondary audiences: 
respectively, appellate judges and their law clerks.

By the time you stand at the lectern of an appellate 
court for oral argument, you will have lived and 
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thought about issue selection and is hop-
ing and praying that one of his issues will 
happen to resonate with us.” By contrast, 
when an appellate judge picks up a brief 
with only one, two or three issues, her 
reaction is: “Excellent!  This attorney has 
really thought about this case and is only 
presenting the few issues that are wor-
thy of my limited time and attention. This 
lawyer has clearly exercised professional 
judgment.” You want appellate judges to 
place you within the second category of 
attorneys because it contains the attorneys 
to whom appellate judges pay the most at-
tention. In a close case, that attention can 
mean the difference between winning and 
losing.

In civil cases, I work hard to limit myself 
to two or three issues. This is a rule of 
thumb, so by all means break it if you re-
ally think you have more issues worthy of 
appellate consideration. But remember, 
appellate rules in all federal and state 
courts impose strict page or word limits. 
The more issues you raise in your brief, 
the less space you have to devote to each 
issue. It makes little sense to raise an is-
sue on appeal if you can’t argue the issue 
properly due to space limitations. More-
over, many appellate courts refuse to con-
sider “inadequately briefed” arguments. 
Such arguments are deemed waived.

Tip No. 28: “Shut Up and Sit Down!” (Or 
How to Avoid Overstaying Your
Welcome.)
This tip follows naturally from the pre-
ceding one. As noted, appellate advocates 
love to argue. That is both a blessing and a 
curse. Many lawyers think that they must 
use all of the time they have been allotted 
for oral argument, as if leaving time on the 
clock is a mortal, or at least a venial, sin. 
They keep talking and talking, using up 
their precious allotted time, even after the 
judges on the bench have stopped asking 
questions.

The wise appellate advocate understands 
that just because the rules allot a particu-
lar amount of time for oral argument does 
not mean that she must use all of her time. 
To the contrary, wise advocates know 
when to shut up and sit down. If the bench 
has gone cold, the advocate can say, “If 

“push the envelope” in their briefs, i.e., to 
mischaracterize a case or the record. DO 
NOT DO THAT. The clerk will discover 
your misrepresentations and may tell his 
or her judge. From that point forward, you 
will never know why you are not deemed 
trustworthy.

Your credibility is critical to your success 
as an appellate advocate. Don’t make eas-
ily avoidable mistakes that may damage, if 
not destroy, that invaluable asset.

Tip No. 5: “Don’t be Afraid to
Spoon-Feed Judges.”
In terms of their backgrounds and legal 
experience before ascending to the bench, 
many judges were either legal generalists 
or had highly specialized practices. Do not 
assume that the appellate judges who will 
hear and decide your appeal have exper-
tise germane to your case.

As Judge Richard Posner of the Seventh 
Circuit Court of Appeals has remarked, do 
not be afraid to “spoon-feed” judges; they 
will not bite your hand. Use your brief to 
educate the appellate judges about basic 
factual and legal concepts that are central 
to your appeal, yet may be beyond their 
area of expertise. They will not be insult-
ed. To the contrary, they will appreciate 
your efforts to educate them as long as 
your brief is crisp and not condescending.

For example, imagine that you are han-
dling an appeal involving a question of 
trademark law. The judges on your panel 
may have no meaningful experience with 
intellectual property issues. Before focus-
ing on the specific legal issue in your case, 
it may be helpful for your brief to include 
an overview of relevant trademark laws 
and principles. 

Tip No. 14: “Choose Wisely My 
Son.” (Or the Importance of  
Issue Selection.)
I believe that the most important quality 
appellate advocates must possess is not 
deep knowledge of appellate rules and 
procedures, but sound judgment when 
selecting the issues for appeal. Issue se-
lection is SO important. I know some ex-
perienced appellate advocates who tell 
potential clients, “I select the issues. Pe-
riod. End of story. If you are not comfort-

able with letting me select the issues, do 
not hire me.”

By the time a case goes to final judgment 
in the trial court, including post-verdict 
or post-judgment motions, the record is 
filled with dozens and dozens of decisions, 
orders, and judgments that are potential 
grounds for appeal. Adverse rulings on 
pre-trial motions to dismiss, discovery 
motions, motions in limine, evidentiary 
rulings during trial, jury charges, post-
verdict motions, etc.—all constitute possi-
ble issues a party could raise on appeal. As 
the Grail Knight told Indiana Jones when 
he was confronted with a large selection 
of chalices, only one of which was the Holy 
Grail and could save his father’s (Sean Con-
nery!) life, “You must choose. But choose 
wisely….”  Your job when representing an 
appellant is to separate the wheat from 
the chaff and identify the handful of issues 
worth pressing on appeal.

When engaged in that task, it is essen-
tial to remember that not all mistakes 
are legally significant or consequential. 
For example, perhaps you believe that 
the trial court erred in overruling your 
objection to opposing counsel’s admis-
sion of a particular document or certain 
testimony in evidence. Even if the appel-
late court shares that belief, it does not 
automatically follow that you will win 
your appeal. You must also persuade the 
appellate court that the trial court’s error 
was harmful. (This is known as the “harm-
less error” doctrine. A full discussion of 
the doctrine is beyond the scope of this 
book, but all appellate advocates need to 
be well-versed in it.) Only legally harmful 
errors are worth considering for possible 
appeal. 

Issue selection can be scary. Lawyers often 
fear that if they limit the number of issues 
they raise on appeal, they risk losing their 
appeal because they forwent a potential 
winning argument. That is a risk, but it is 
a small risk and one well worth taking. 

When an appellate judge picks up an ap-
pellant’s brief in a civil case and sees a 
statement of the issues with more than 
several issues, her reaction is: “Oy, here’s 
yet another attorney who hasn’t really 
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You should begin thinking about possible 
concessions from the very start of the ap-
peal. It should be part of the issue selec-
tion process. Years ago I worked on an 
appeal of a $16 million legal malpractice 
judgment against a prominent Connecti-
cut law firm and several attorneys. After 
much discussion and debate, we decided 
not to contest the trial court’s finding that 
our clients breached the standard of care.  
That is, we conceded liability. We decid-
ed to focus instead on errors in the trial 
court’s damages and causation findings 
and conclusions.

Our decision to concede liability was a cal-
culated risk, but taking calculated risks is 
the essence of legal judgment. Moreover, 
such judgment is what appellate judges 
expect from appellate counsel. (By the 
way, the Connecticut Supreme Court ac-
cepted our damages arguments, reversed 
and vacated the judgment, and remanded 
the case to the trial court with instruc-
tions to enter judgment for our clients 
based on the plaintiffs’ failure to prove 
damages with reasonable certainty.)1 CL

Notes
1. See Beverly Hills Concepts, Inc., et al. v. 

Schatz and Schatz, Ribicoff & Kotkin, et al., 
247 Conn. 48, 717 A.2d 724 (1998).

there are no further questions your hon-
ors, I’ll rely on my briefs for the remainder 
of my argument.” Trust me when I say that 
appellate judges love an advocate who 
makes his points and then sits down, even 
if time remains on the clock. 

Lawyers occasionally ask me, “Dan, what 
if I haven’t finished making all the points 
I want to make?   Shouldn’t I keep talk-
ing?” My answer is “no.” As I explained in 
Tip 21, the purpose of oral argument is 
to give the judges the opportunity to ask 
the questions that are on their minds af-
ter they have read the briefs. If they don’t 
have questions, simply rehashing argu-
ments you’ve already made in your briefs 
is pointless.

If, notwithstanding my advice, you still 
feel compelled to make all of your points 
at oral argument, at least consider making 
them as concisely as possible. You do not 
need to present them with the same level 
of detail that appears in your brief. The 
judges will ask if they want further detail. 

What should an advocate do if oral argu-
ment starts out with a stone cold bench 
and stays that way?   You’ve made your in-
troductory remarks, moved into the heart 
of your argument, yet the judges are just 
sitting there, staring politely or doodling 
on their notepads. The absence of ques-
tions can mean two things: (1) your case 
is a total loser and the judges have con-
cluded that asking questions is pointless; 
(2) your case is a clear winner and asking 
questions is pointless. Faced with a cold 
bench, should you continue to drone on? 

Here is my advice: Per Tip 27, use your 
introductory remarks to tell the panel the 
several points that you intend to focus on 
during your argument. Then make your 
first point. If the bench is quiet, move 
quickly to your next point. If the bench 
remains quiet, move on to point three. If 
the bench is still quiet: (i) tell that court 
if there are no further questions, you will 
rely on your brief for the rest of your ar-
guments; (ii) briefly state the relief you 
seek (e.g., affirm, reverse, new trial, etc.); 
and (iii) sit down. You will have given the 
judges the opportunity to ask questions 
about each of your issues, but you will not 

have spent an inordinate amount of time 
on any of them.

Tip No. 35: “Concede When You Must, 
But Not If You’ll Bust.” (Or How to Main-
tain Your Credibility Without Giving 
Your Case Away.)
Appellate judges often use oral argument 
as an opportunity to seek clarification 
from counsel about which issues in ap-
peal, both legal and factual, are truly in 
dispute. Questions that begin with the 
words, “Isn’t it true counselor” or “Don’t 
you agree counselor,” are usually ques-
tions seeking such clarification. 

When asked such a question, too many 
lawyers reflexively refuse to concede any-
thing. They think that concessions are bad 
per se. That is a mistake. Not every fact or 
legal issue in an appeal is controverted. 
You do not do your clients any favors when 
you refuse to concede points that are not 
reasonably disputable. And you risk un-
dermining your credibility as an advocate. 
By contrast, you enhance your credibility 
when you concede an indisputable point.

Of course, judges sometimes press a law-
yer to concede a legal or factual issue 
that would effectively resolve the appeal 
against the lawyer and his client. You are 
under no obligation to concede your cli-
ent’s case away.
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