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national consensus.” 

Regarding sociological and economic con-
cerns, Justice Zarella concluded that those 
never could constitute “an appropriate 
tool of constitutional analysis . . . . To sug-
gest that [the court] should interpret the 
state constitution according to [its] own 
assessment of the public policy implica-
tions of a statute or program is antitheti-
cal to [its] role as a judicial body.” 

Justice Zarella’s reasoning has some logi-
cal appeal. But it appears premised on a 
view of the state constitution that, for 
better or worse, is not shared by his col-
leagues. As explained most recently in 
Justice Palmer’s majority opinion in Ker-
rigan, for at least three decades the court 
has operated under the premise that 
“state [c]onstitutional provisions must 
be interpreted within the context of the 
times. . . . We must interpret the constitu-
tion in accordance with the demands of 
modern society or it will be in constant 
danger of becoming atrophied and, in fact, 
may even lose its original meaning . . . .” 
We suspect that this view will continue to 
prevail.  CL
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The reduction of a defendant’s collateral 
source deduction for the costs incurred to 
maintain the plaintiff ’s insurance cover-
age includes not only both the plaintiff ’s 
and the employer’s contributions towards 
those premiums, but also an allocation 
to reflect the employer’s administrative 
costs incurred in the operation of its em-
ployee insurance program. Marciano v. 
Jiminez, 60 CLR 317 (Swienton, Cynthia K., 
J.). The opinion holds that administrative 
costs incurred to manage a self-insurance 
program operated by the plaintiff ’s em-
ployer may be included in the plaintiff ’s 
reduction against the defendant’s claimed 
collateral source deduction.

For an opinion increasing an award of 
property damages from an automobile 
collision by 16% of the car’s pre-collision 
blue book value to reflect the decline in 
market value attributable solely to the 
occurrence of the collision, see Muczko v. 
Suitter, 60 CLR 207 (Shortall, Joseph M., 
J.T.R.).

In a medical malpractice action brought 
against a defendant certified in both a 

primary specialty and a sub-specialty, 
the opinion of negligence from a similar 
healthcare provider required by Conn. 
Gen. Stat. § 52-190a may be authored by 
a specialist matching only the defendant’s 
primary specialty, at least where the alle-
gations of negligence do not relate solely 
to conduct falling entirely within the do-
main of the sub-specialty. Jurczewski v. 
Rocco, 60 CLR 248 (Abrams, James W., J.).

Trusts and estates
Freese v. Department of Social Services, 60 
CLR 229 (Owens, Howard T., J.T.R.), holds 
that the Wrong Plaintiff Statute, Conn. 
Gen. Stat. § 52-109, applies only if there is 
a real party in interest in existence when 
an action is incorrectly commenced by a 
wrong party. Therefore an action wrongly 
commenced on behalf of a decedent’s 
estate prior to the appointment of an ex-
ecutor or administrator cannot be saved 
under the Statute because an estate, as a 
nonentity with no capacity to sue, does 
not constitute a “real party in interest.”
A failure to comply with the statutory 
requirement that a claim against a de-
cedent’s estate be presented within 150 
days of the appointment of the first fidu-
ciary bars any later claim, even as a coun-
terclaim in an action commenced by the 
fiduciary. Micek-Holt v. Papageorge, 60 
CLR 188 (Calmar, Harry E., J.). CL
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