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First, the dissent argued that the major-
ity’s analysis concerning the possibility 
that the plaintiff could have obtained a 
judgment in her favor by amending her 
initial complaint was a Blumberg vio-
lation because the defendants had not 
raised the claim and the parties had not 
had the opportunity to brief it. “Indeed, 
all of the arguments raised by the par-
ties address[ed] the question of whether 
the plaintiff made a mistake of fact in her 
original complaint that would entitle her 
to invoke § 52-593.” Accordingly, the is-
sue was not properly before the Supreme 
Court.

Second, the dissent disagreed that § 52-
593 could be interpreted as requiring a 
plaintiff to change an otherwise proper 
complaint “in whatever manner might 
be required to obtain a judgment de-
spite the fact that the plaintiff failed to 
name the right defendants.” Instead, to 
the dissent the dispositive conditions 
were whether the plaintiff ’s operative 

complaint, as pled, contained claims that 
had been properly raised, but for which a 
judgment could not be obtained because 
the complaint named the wrong defen-
dants. Because both conditions were met 
in this case, the plaintiff was entitled to § 
52-593 protection.

The dissent also disagreed that merely 
because the initial complaint stated a 
valid cause of action against the town 
for conduct separate from any negli-
gence on the part of its employees (the 
failure to adopt guidelines count), § 52-
593 would not save a negligence count 
alleged against the wrong police officers. 
The dissent could find no support for 
such a proposition in the statute’s text, 
Connecticut case law, or public policy.

Indeed, with respect to public policy, the 
dissent rejected the majority’s concern 
about “endless litigation” as merely a 
“ritual incantation of boilerplate lan-
guage.” The plaintiff in this case, after all, 
hadn’t taken multiple bites at the apple. 
Rather, she tried to correct a factual mis-
take once she learned she had made it—
“precisely the situation to which § 52-
593 was intended to apply.”  

Finally, the three dissenting justices con-

cluded that even if the majority’s statuto-
ry analysis was spot-on, they still would 
not have affirmed the judgment in favor 
of the defendants. Instead, because “the 
plaintiff reasonably could not have antic-
ipated on the basis of the plain language 
of § 52-593 or of this court’s precedents 
that she would be barred from invoking 
the statute,” “fairness” required a re-
mand to the trial court to reinstate the 
initial, withdrawn action, and allow her 
to amend her complaint. 

It is the dissent’s last point that we found 
most interesting. The case law cited by 
the dissent didn’t directly support the 
proposition that a reviewing court can 
order, sua sponte, what amounts to an 
equitable remedy for the benefit of the 
party that, on appeal, was wrong on the 
law. But setting aside, for the moment, 
the questions of whether a reviewing 
court does or should have such power, if 
the first few months of 2015 have prov-
en anything, it’s that when a reviewing 
court starts debating what is “fair,” dis-
sents abound. CL
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